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Issue

When there are number of transactionsof purchase
and sale of shares, whether profit or loss should be
treated as Business Income or Capital Gain?

Proposition

Themagnitudeand frequenciesandtheratio of sales
to purchaseisnot decisiveasto whether aparticular
holding of sharesis by way of investment or it is
adventure in the nature of trade. If the intention is
to obtain a capital asset, the purchases and
subsequent sales of shares to realize higher gain
cannot be regarded as trading operations and the
surplus has to be taxed as capital gains.

It isimportant to note that intention at the time of
purchaseisvery relevant to decidewhether surplus
isrequiredto betaxed ascapital gainor asbusness
income. However, if the intention is to hold the
shares as investment and not as stock-in-trade and
assesse also show such surplus in the return of
income as capital gain then it has to be taxed as

capital gain.
View against the Proposition

Thesurplusrealized on the sale of shareswould be
capital, if the assessee is an ordinary investor
realizing hisholding; but it would berevenue, if he
deals with them as an adventure in the nature of
trade. Thefact that the original purchase was made
withtheintentiontoresd| at an enhanced pricecould
be obtained by itself is not enough, but in
conjunction with the conduct of the assessee and
other circumstances it may invest his character of
thetransaction. For eg. , an assessee may invest his
capital in shareswiththeintentiontoresdl them, if

infuturetheir sale may bring in higher price. Such
an investment, though motivated by apossbility of
enhanced value, does not render the investment a
transaction in the nature of trade. The test often
appliediswhether the assessee has made his shares
and securitiesthe stock-in-trade of business—Raja
Bahadur Kamkakhya Narain Singh v.CIT
(1970)77 ITR 253(SC).

View in favour of the Proposition

In order to determine whether one is a dealer in
sharesor aninvestor, thered questionisnot whether
thetransaction of buying and sdlling the shareslacks
the element of trading but whether the later stage
of the whole operations shows that the first step —
purchase of shares—isnot taken as, or in course of,
a trading transaction. The fact that purchase of
shares was motivated by a possibility of enhanced
value, will not necessarily render theinvestment, a
transaction inthe nature of trade—CI T v. H. Holck
Larsen (1986) 160 ITR 67 (SC).

Element of carrying on of businessmust be present.
When an owner of an ordinary investment chooses
to realize it and obtains a higher price for it than
when he originally acquired it, the enhanced price
is not a profit assessabl e to income-tax, but an act
doneinwhat istruly the carrying on of abusiness,
the amount recovered as appreciation will be
assessable — Raja Bahadur Visheshwar Singh v.
CIT (1961) 41 ITR 685 (SC).

Thus, it is very clear that the frequency of
transactions is not a relevant factor to decide
whether the transactions are on capital account or
areontrading account? Therehastobeasystematic
business activity and also the intention to carry on
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the busi nessand al so financing of such transactions,
which will decide whether the result of the
transaction should be taxed as businessincome or
capital gain.

Summation

Let me refer to circular of CBDT dated 29"
February 2016, it hasbeen clarified that wherethe
assesseeitself irrespective of the period of holding
thelisted sharesand securitiesoptsto treat them as
stock in trade theincome arising from the transfer
of such shares/securities would be treated as its
businessincome.

When shares are disclosed in the balance sheet as
investment and surplusis declared as capital gain
thenthiscircular squarely appliesand such surplus
hasto be taxed as capital gain.

L et menow refer to thedecision of honorable | TAT
reported in ABCAUS Case Law Citation: 937
2016(06) ITAT. The honorable ITAT held as under
“Itisundisputed fact that the assessee had disclosed
thesetransactionsasinvestment inthereturn during
the year under consideration. It is also a fact that
theassesseewasininvestment in sharesfrom 2000-
Ol totill dateandin all the years, he has disclosed
short term/ long term capital gain on account of
investment in shares which has been accepted by
the department. The Id Assessing Officer as well
asld CIT (A) hasconsidered the various decisions
on which they came to conclusion that these
transactions are business transactions but latest
circular issued by the CBDT No. 6/2016 dated 29/
2/2016 and F.No. 225/12/2016/1TA.Il dated 02/5/
2016 has set guidelines to assess the sharetrading
incomefrom other sources. The sharetradingisnot
a main business of the assessee but he made
investment in part time individually with his own
fund without any assistance of the man power or
office, which itself shows that the intention of the
assesseewastoinvestinsharestogaininthereturn.

Controversies

After considering both sides, we have considered
view that the assessee was in investment of shares
not sharetrading.

Now et merefer to thedecision I TAT Mumbai “B”
Bench in the case of Manish Ajmerav. ITO 25(2)
(2).ITA No. 5700/Mum/2013.A.Y 2010-11
decided on 26.08.2016. The honorable tribunal
hedled asunder in Para4“ RevenueA uthoritieswere
not having any advantage of thiscircular and this
Circular in Clause 3A has squarely mentioned that
where assessee itself irrespective of the period of
holding thelisted shares and services, optsto treat
them as stock-in-trade, the income arising from
transfer of such shares/securitieswould be treated
asits business income, driving spirit of a circular
whichisbinding on RevenueAuthorities, wedirect
theAssessing Officer to treat theincomein question
as Short Term Capital Gain instead of business
made by the Assessing Officer.

Now | would like to refer to the recent decision of
the lordships of Gujarat High Court in the case of
Deepaben Amitbha Shah v. Deputy Commissioner
of Income —tax reported (2016) 72 taxmann.com
202 (Gujarat). Thelordshipshavein Para9 of their
order hasfollowed the circular no. 6 of 2016 dated
29.2.2016 and heeled that if the assessee has
declared capita gainon sdeof sharesthan the same
has to be taxed as capital gain and not as business
income.

Lastly, I would like to rely on the decision of
Bombay High Court in the case of Godavari Saraf
v. CIT (1978) 113 ITR 589. Where, it has been
held that when there is only decision of one High
Court (not jurisdictional High Court) Tribunal is
bound to follow it on the reason of judicial
discipline.
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