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Whether interest paid u/s 234B is allowable
as business expenditur e?

| ssue:

XYZ Ltd. did not pay advance tax and hence it
wasrequiredto pay interest wW's234B of the Income
Tax Act 1961. XY Z Ltd. claimsthat such interest
iscompensatory in nature and henceit isrequired
to be allowed as business expenditure.
Propostion:
Itisproposed that interest paid u/s234B can not be
called penal interest and hence it can not be
disallowed either u/s40(a)(ii) or u/s 37, The levy
of interest can not be regarded as a penalty in as
much as the same isby way of compensation and
not by way of penalty.
View Againgt the Proposition:
It issubmitted that interest paid u/'s234B iscertainly
penal interest and the same has to be disallowed
while computing the businessincome, the interest
is nothing but part and parcel of liability to pay
IncomeTax. Sncelncome Tax paid by the assessee
is not a permissible deduction in view of section
40(a)(ii) the interest paid for delay in payment of
tax would al so not be permissible deduction asthe
interes would take the color of the original amount
liable to be paid asIncome Tax.
L et me now refer to section 40(a)(ii)........
* Section 40- Amountsnot deductible
Not with standing Section 30 to 38, the following
amounts arenot allowed as deductionin computing
the income under the head “ Profit and gain of
business or profession”..............
(i) “Any sum paid on account of any rate or tax
levied on the profit or assessed in relation to
such profit.”

It is submitted that Interest u/s. 234A, 234B
and 234C being regarded as accretionto Income
Tax, arenot deductible. Reference may be made
to decison of Gauhati High Court in case of
Assam Forest Products (P)Ltd. vs. CIT (180
ITR 478). Even Foreign Income Tax would

not be allowed as deduction. Reference may
be made to the decision of Madras High court
in case of CIT vs. Indian Overseas Bank Ltd.
(50 ITR 725). However interest tax would be
allowed as deduction.

Let mefurther submit asunder:

a) Thepayment of interest under section 139,215
and 217 are payments out of profits and not
expenditure for earning profit;

b) Such interest is not trading loss which could
be taken into account under section 28 under
ordinary commercial principles; and

c) Suchinterestis—

(i) Not incurred for reducing liability to tax
but, in fact,increased it,

(if) Not incurred for preserving the business.

(iif) Not incurred as interest on capital
borrowed for the business.

(iv) Not incidental to businessasthey related to
aliability towhichall assesseswereexposed
whether they did business or not, and

(v) Ispenal innature.
Itissubmitted that:

Payment of income-tax isnot deductibleasbusiness
expenditureunder the provig onsof section 40(a)(ii)
of the Income tax Act, 1961. It is clear from the
language of section 139(8) of theAct that theinterest
charged under thisprovision is an accretion to the
amount of tax found payabl e onthe total incomeas
determined on regular assessment. Due to failure
tofilereturnintime, the Revenue | ose the amount
of tax due as per the return and so by charging
interest, it enlarges its receipt, i.e., augments the
amount of tax. In o far asinterest levied by sections
215 and 217 of the Income-tax Act,1961, is
concerned, that has a direct connection with the
amount payableasadvancetax by charginginterest
on whichthe corpusof thetax amount isenlarged.
So, in all these three cases, interest paid hasto be
regarded as part and parcel of the liability to pay
tax. Since any sum paid on account of tax is not
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deductible under section 40(a)(ii), interest paid
under sections 139,215 and 217 are also not
deductible asbusiness expenditure.

It is important to refer to the decision of their
lordships of Gauhati high court in the case of
ASSAM FOREST PRODUCTS (P) LTD. V/s
COMMISSIONER OF INCOME TAX.Reported
in1801TR 479. It isheld by their lordshipsas under:

“We may add that though from what hasbeen sated
inMahalakshmi’scase[1980] 1231TR429(SC) it
isnot explicit whether payment of cessitself wasa
deductible expenditure but the same being an
expenditure laid out by the mill wholly and
exclusively for the purpose of business was
definitely covered by section 37 of the Act. Now,
if cessisadeductible expenditure, aswe think to
be, interest paid onarrear of cess under section 3(3)
of the relevant act has also to be regarded as a
deductible expenditure in the context of the view
taken about the interest payable on arrear of cess
under section 3(3) of the relevant Act. But as the
amount of income-tax paid is not deductible under
the Act in view of what has been stated in section
40(a)(ii), interes on it would also not be deductible.

ShriBhattacharjee has also referred in this
connection to Rajasthan central Stores (P) Itd. v.
CIT[1985] 156 ITR 90 (raj) in which payment of
interest on the failure of the assessee to remit the
sales tax to the government account within time
was held to be permissible deduction. This view
was taken following, inter alia, the decision in
mahalakshmi Sugar Mills Co.’s case [1980] 123
ITR 429 (SC). The bench deciding the case
regarded the interest payable under the relevant
Sd estax Act asnot muchdifferent fromtheinterest
payable under section 3(3) of the U.P. Sugarcane
Cess Act which had come for consideration in
Mahal akshmi Sugar Millsco'scase [1980] 123 ITR
429 (SC),which wasfollowed in balrampur Sugar
Co. Ltd v. CIT [1982] 135 ITR 227 (Ca) and
Triveni EngineeringWorksLtd. v. CIT [1983] 144
ITR 732 (All) [FB]. As the payment of sales tax
which wasunder consideration in rgjasthan’s case
[1985] 156 ITR 90 (R4)) and for that matter, other
taxes coming up for consideration in the Cal cutta
and Allahabad cases were held as deductible
expenditure, the interest paid onthe samewas also
regarded asrevenue expenditure deductible under
section 37(1) of the Act. But these decision cannot

ass st the assessee as payment of income tax is not
deductible asper section40(a)(ii) of the Act and so
interest under sections 139,215 and 217 which have
to be regarded, for reasons given, as accretion to
tax, cannot also be all owed to be deducted.”

View in favour of the Proposition:

It issubmitted under the advance tax scheme, an
assessee who earnsincome in a particular year is
required to pay tax in that financial year. Section
234B appliesto situationswhere there isadefault
in payment of advancetax. Butit would only apply
where there isaliability upon the assessee to pay
the advance tax in that year and if he hasfailed to
do so. Section 208 of thesaid Act clearly stipul ates
that advancetax ispayableduring thefinancial year.
Section 209 also indicates that it must be paid in
that year.

Let me refer to the decision of Supreme Court in
the case of CIT v. Pranoy Roy and Another “The
assessees, being furher aggrieved, filed a writ
petition inthe High Court of Delhi which hasbeen
disposed of by theimpugned order. TheHigh Court,
while accepting the writ petition and setting aside
theinterest charged under section234A of the Act,
has come to the conclusion that interest is not a
penalty and that the interest is levied by way of
compensation to compensate the revenue in order
to avoid it from being deprived of the payment of
tax on the due date.”

TheHonorable Karnataka High Court inthe matter
of CIT vs. Orientd Insurance Co. Ltd. 183 Taxman
186 has heldthat section 201 [1A] isaprovision to
levy interest for delayed paymentfor TDS and hence
it is compensatory in the nature. Similarly, for
refunds, the revenue paysinterest to the assessee.
Therefore, the levy of interest under section
201(1A) cannot, a any rate, be congrued as penalty.
Hence, it will be of immense use to rely on this
case regarding the allowance of the interest on the
late payment of TDS. Hence interest on late
payment of TDS is allowed. No provision in act
saysinterest under 201(1A) isdisallowed.

Summation:

It isinteresting to refer to the direct Judgment on
the issue of Deduction of interest U/s 234B as
Business Expenditure. The reference is CIT vs.
AnandPrakash reportedin 3161 TR 141 (dehli). The
Lordships of Delhi High Court held as under.

422 @ Ahmedabad Chartered Accountants Journil  October, 2015



“We Have examined the decisions cited by the
counsel on both sides and after considering the
submissions made by them, we agree with the
learned counsel for the revenuethat thelevy under
section 234B of the said Act is compensatory in
nature and isnot in the nature of penalty. We may
also note the decision of the Bombay High Court
in case of CIT v. Kotak Mahendra Finance Ltd:
265 ITR 119(Bom), wherein the Bombay High
Court observed that it waswell sttled that interest
under section 234B was compensatory in Character
andthat it wasnot penal in nature. Another Decision
which would be relevant isof a Division Bench of
this court in the case of Dr. Prannov Roy vs.
Commissioner of Income-tax and another: 254 ITR
755 (Del.). In that case, the provisions of Section
234A wereinissue. The Question beforethe court
was whether interest could be charged under
Section 234A when, though the return had not been
filed intime, the tax had been paid. The argument
rai sed on behalf of the Revenue that such payment
of tax did not strictly comply with the meaning of
advance tax and would therefore, have to be
disregarded for the purposes of charging interest
under section 234A, wasrejected. The * Court also
held that interest under section 234A was
compensatory in nature and unless any loss was
caused to the Revenue, the same could not be
charged fromthe assesse. It may berelevant to point
out that the matter was taken up in appeal before
the Supreme Court and By Its decision dated
17.09.2008 in CIT vs. Prannov Roy /Civil ‘Appeal
N0.448/2003L the Supreme Court noted that; “ the
High Court, while accepting the writ petition and
Setting aside the interest charged under section
234A of the Act, hascometo conclusionthat interest
isnot a penalty and that the interest is levied by
way of compensation to compensate the revenue
in order to avoid it from being deprived of the
payment of tax on the due date.

“Having heard counsd on both the sideswe entirely
agree with the finding recorded by the High Court
as also the interpretation of Section 234’ A of the
Act asit stood at the relevant time.”

12.Coming back to the present appeals, we are of
the view that Section 234A, Section 234B and
Section 234C are of the same class. On going
through these provisions, it isclear that interest’ is
sought to be charged on account of the fact that the
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Government is deprived of its revenue. Under
Section 234A, interest ischarged if tax whichever
to be paid at the time of filling of the returnis not
paid at that point of time, Section 234B provides
for levy of intereg for defaultin payment of advance
tax on the appointed dates of payment. It is Clear
that under the said Act tax is payable at different
datesand throughdifferent modd s. Where Specific
dated of payment of tax are not adhered to, it can
be said that the Government is deprived of tax on
those dates. Interest is chargeable under the
provisionsthe Act such aSections 234A, 234B And
234C in order to compensate the Government for
such deprivation. Itisclear from the schemeof the
Act andthe nature of these provisionsthat they are
compensatory and not penal. We, Therefore,
concludethat thelevy of interest under section 234B
of the Income Tax Act is Compensatory in nature.
The Tribunal, having taken a contrary view has
clearly erred”

It is submitted that levy of interest under section
234B is compensatory in nature and is not in the
nature of penalty. “ Section 234B and section 234C
are of the same class. On going through these
provisions, it is clear that interest is sought to be
charged on account of thefact that the Government
is deprived of its revenue. Under Section 234A,
interest is charged if tax, whichever to be paid at
the time of filing of the return, isnot paid at that
point of time; section 234B provides for levy of
interest for default in payment of advancetax; and
section 234C stipul ates the charging of interest for
default in the payments of advance tax on the
appointed dates of payment. It isclear that under
theAct, tax ispayable ondifferent datesand through
different modes. Where specific dates of payment
of tax are not adhered to. It can be said that the
Government is deprived of tax on those dates.
Interest is chargeable under the provisions of the
Act, such as sections 234A, 234B, and 234C in
order to compensate the Government for such
Deprivation. It isclear from the scheme of the Act
and the nature of these provisions that they are
compensatory and not penal, and hence interest
paid under section 234B is to be allowed as
deduction while computing businessincome.

oo
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